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Decision of 20 February 2014 – AC-I.-13-0233
Factual and Procedural Background: [1] On 4 December 2013, the Respondent (Appellant) filed an Appeal against the SCSC’s Specialized Panel judgment C-IV-12-0039, dated 12 November 2013, by challenging it as incorrect and ungrounded. According to the Appellant, the decision of Liquidation Authority is not unclear, and that by challenged judgment was violated Art 70.4 of the Annex and that case was disallowed to be referred back with Liquidation Authority for re-trial.
[2] By the challenged Judgment, the SCSC’s Specialized Panel repealed the decision of the Liquidation Authority, which was claimed to have been unclear and confusing, in the enacting clause and its reasoning. The Liquidation Authority rejected the Claimant`s request for compensation of unpaid salaries on the grounds that the request was prescribed and no evidence was attached in order to proof that the decision on his termination was appealed.  

[3] On 23 December 2013, the Appellate Panel of SCSC served the Appeal on the Claimant for response. 

[4] On 3 February 2013, the Claimant in its response asserted that PAK`s Appeal was ungrounded, since it contains the same allegations as in the challenged decision. The Claimant asserts that PAK`s rejection is based on Art 608 of the Law on Associated Labour, that the Claimant allegedly failed to file any evidence on challenge to the decision on termination or submission of the request.

[5] 10 July 1992, the Claimant has once again filed a claim with response attached whereby he challenged the termination of [his] working relationship. He alleges that he exhausted all legal remedies with regard to his dismissal.

Legal Reasoning: [6] The appeal is grounded.

[7] By virtue of Art 64.1 of the Annex, the SCSC Appellate Panel decided to dispense with the oral hearing.  

[8] The Appellate Panel holds that no provision of applicable Law in SCSC determines the possibility of sending for re-trial [correct: re-exercising administrative discretion] (with Liquidation Authority) cases which shall be adjudicated as per parties` requests against the Liquidation Authority’s decisions. 

[9] By the challenged Judgment, the SCSC’s Specialized Panel decided to send the case back [f]or re-trial with the Liquidation Authority, not grounding such decision by any legal provision.
[10] Proceedings on complaints against decisions of Liquidation Authority are governed by Art 70 of the Annex. Paragraph 4 of this Article is an exhaustible provision, which does not provide any other possibility to the Court expect, “upholding, invalidating or modifying the decision of the Liquidation Authority”. The SCSC’s Specialized Panel nullified the decision of an administrative body (Liquidation Committee), on the grounds that the above decision was “unclear and inconsistent”. In this regard, the SCSC’s Specialized Panel should have decided on the merits of the Appeal, and not to refer it “for re-trial”. The Court`s referral for re-trial with an administrative body is not a requirement of Art 70.4 of the Annex. The matter in dispute is not an administrative matter which shall be resolved based on the law on administrative conflicts, based on which the court may, among others, return it for re-trial before the administrative body. This is a substantive matter of the SCSC jurisdiction, and it shall be initially resolved through administrative proceedings by the PAK Liquidation Committee and when the party`s legal remedies in administrative proceedings are exhausted, by virtue of Art 70.2 of the Annex, proceedings shall be initiated by SCSC’s Specialized Panel for Liquidation. The Panel shall render a decision to “uphold”, “revoke”, or “amend” the challenged decision. By its specific nature, this provision does not give the Court the authority to refer the issue back to the administrative body as it is the case with administrative conflicts, but it shall decide on its own on the merits of the complaint and decide over the concerned claim.
[11] In consequence of that and also for other procedural reasons on decision-making of a Specialized Panel (an entirely procedural matter was decided by Judgment) the challenged “Judgment”, cannot stand as such, therefore it shall be revoked and the case shall be send for re-trial.
[12] The Specialized Panel should have decided for re-trial on merits of the complaint, requesting the parties to specify and clarify the matters which were unclear to the Specialized Panel.
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