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	DHOMA E POSAÇME E GJYKATËS SUPREME TË KOSOVËS PËR ÇËSHTJE QË LIDHEN ME AGJENSINË KOSOVARE TË PRIVATIZIMIT
	SPECIAL CHAMBER OF THE SUPREME COURT OF KOSOVO ON PRIVATIZATION AGENCY OF KOSOVO RELATED MATTERS
	POSEBNA KOMORA VRHOVNOG SUDA KOSOVA ZA PITANJA KOJA SE ODNOSE NA KOSOVSKU AGENCIJU ZA PRIVATIZACIJU


Decision of 18 September 2014 –AC-I-14-0102-A0001 
Factual and Procedural Background: [1] On 5 May 2008, the Claimant filed a claim with the SCSC seeking to be recognized as a JSC by 100 percent of shares, providing evidence dating from 1991 until 2003. On 27 March 2013, the Claimant filed a request amending the claim, withdrawing the claim against the KTA and requesting now only 58 percent of the shares. 
PAK’s Response 
[2] On 30 October 2013, the PAK filed a response to the claim and stated the following:

Based on the additional documents submitted by the Claimant it may be concluded that:

i)    There has been no assessment of social capital before the transformation process.

ii)    In the case file there is no evidence related to the payment of the shares using the company’s bank account as required by the Law on Enterprises (Law 77/88 Article 94 and Article 100).

iii)    The internal shares were registered based on the enormous increase of wages for employees with retroactive basis. 

iv)    No financial document has been presented that can prove the financial transformations from social owned enterprise into joint stock company. 

v)    No evidence has been presented on the made investments in enterprise as a result of the sale of capital. 

vi)    No evidence has been presented on the effective payment of shares that represents one of the main conditions for the validity of the transformation.

The PAK proposed the SCSC to reject the Claimant’s claim entirely as ungrounded in the law. 

Claimant’s Counter Response 
[3] On 26 December 2013, the Claimant responded to the submission of the PAK. According to the Claimant, the transformation procedure took place as follows:

1. Employees’ Council decision to transform an enterprise into JSC or LLC 
[4] In the 1990ies, an SOE as an enterprise in social ownership was able to establish a JSC or LLC pursuant to Art 36.1 of the Law on Enterprises (LE) which states: 

One or several social legal entities may found a joint-shares company or a 
limited liability company, as an enterprise in social ownership”.

According to Art 47.1 of LE, the managing body of SOEs shall be a workers’ [employees’] council, or a managing body corresponding to it in terms of position and function. The workers’ [employees’] council shall make decisions by a majority of the vote of all members of the workers’ [employees’] council, unless other quorum is provided for by the by-laws of the SOE for deciding in individual matters (Art 50 of LE). 


2. Court Ruling on Registration issued by the Commercial Court in Gj./Đ.

3. Valuation of the Socially Owned Capital of the Enterprise.

[5] According to Art 4 of the Law on Social Capital when deciding to sell an enterprise or a part thereof or to settle debts, the managing body of an enterprise or corporation shall proceed from an estimated value of that enterprise. The value of an enterprise shall be estimated by a legally authorized agency. 
[6] In fact, Serbia never set up an accredited valuation agency. However, the necessary valuations were officially approved by the competent court. 


4. The decision on issuance and allotment of internal shares.

[7] An SOE may issue shares through the sale of shares conveying right of ownership. Shares issuance was regulated by the Law on Securities.

[8] According to Art 1b(2) of the Law on Social Capital the internal shares acquired the characteristics of shares cited in the Securities Law, on condition that the whole amount was paid in and that other conditions envisaged by that law are fulfilled. However, employees were entitled to a distribution of 30 percent of the shares without compensation, plus an additional percentage amount based on years of employment (plus 1 percent per each year of work experience). 

5. Proves [correct: Proofs] that the shares were paid for by the shareholders

[9] E JSC afterwards became the owner of the identified assets. In general, only the machinery, buildings and closely associated lands were transformed, whereas the agricultural lands were not included.
[10] The most useful analysis as a basis to understanding the cases is the excellent report prepared by a team of three lawyers acting for the KTA predecessors. This 17 page report (attached to this case) provides a legal and historical background that is essential to understand the allegations.

[11] On 20 August 1990, the Law on Socially-Owned Capital was passed in the then SFRY. Although the date of this law was after 22 March 1989, the date stipulated in UNMIK Reg 1999/24 (on the applicable law in Kosovo), [it] was the applicable law during the early 1990ies and the company registrations that took place in 1990-1991 were legitimate. UNMIK Reg 1999/24 was necessitated by the discriminatory nature of some of the subsequent SFRY legislation. It should be emphasized that the Law on Social Capital of 1990 contains no element of discrimination.

[12] This law was applied throughout Yugoslavia but its implementation began in Gj./Đ., Kosovo, which was briefly the most active business area until the interim measures of Milošević were introduced and interfered with the process.

[13] The Claimant respectfully claims from the SCSC to issue a judgment confirming that E is a legally constituted JSC and 58 percent of the shares are privately owned by the 185 shareholders who have paid for shares. The remaining 42 percent of the shares are socially owned and under the administration of PAK.  
Judgment of the Specialized Panel 
[14] On 7 March 2014, the Specialized Panel rendered Judgment SCC-08-0124, rejecting the claim of the Claimant as ungrounded. 
[15] In the reasoning of this Judgment, it was stated that the claim in question is declaratory in nature. Subject of litigation is the correct answer of the question: “Has E SOE from Gj./Đ. been lawfully transformed into a JSC and 58 (fifty eight) percent of its capital assigned in private ownership of shareholders”. The time-line of the alleged transformation began on 23 April 1991 and should have ended at any time in the 1990ies before the deployment of the International Administration in Kosovo. 

[16] E was initially organized as a business system providing different types of manufacture and services. On 19 March 1990 the system was divided into six entities and only one of those – the Claimant’s Company – preserved the name E. The new E Entity was to provide managerial legal and administrative services for the remaining five. On 23 April 1991, an Employees’ Council of all six entities decided (decision No …, dated 30 April 1991) to transform them into JSCies. Following that on 30 April 1991 the Employees’ Council of E Entity passed a decision on transformation and re-organization. With this decision a new management structure was established as well as the option of all 185 workers to purchase shares of the company via internal subscription. The council decided also on the amount of the capital to be transformed – … Dinars. As the decision reads, this value was directly taken from the last balance sheet of the Entity. On the same day the same workers’ council passed decision no … on Issuance of Internal Shares. By this decision all workers were invited to buy shares and were informed on their right to receive shares in lieu of salaries. 
[17] Later on, a submission for registration was filed with the competent court – Commercial Court in Gj./Đ. On 20 June 1991 this Court rendered the decision approving the request to enter changes into the entities’ registry, namely – change to the status of the E Entity and establishment of shareholders’ association. The name under which the newly established Entity was to operate was “SOE for Circulation Services Informatics and Marketing E, JSC in Gj./Đ.”. The name was to reflect the transitory status of the entity, because the registration did not finalize the transformation process. This process should have then advanced with the actual purchase of shares.

[18] The employees’ council of a SOE has an exclusive authority to decide on the commencement of the privatization process via transformation. However as a party to privatization the employees’ had no authority to decide on the value of the capital they were going to purchase [correct: generate] through shares distribution. For that reason the federal lawmaker of the former SFRY adopted Art 4 of the Law on Transformation and Disposition of Social Capital (SFRY Official Gazette 46/1990). According to this provision the managing body (that is the employees’ [workers’] council), when deciding on the transformation shall proceed from the estimated value of the Social Capital. This value was to be established by organization authorized by the Law. This organization – an agency - was defined with point 2-a of the same Law. The agency had an authority to appoint a body to make a current evaluation of the capital and then to approve it.

[19] In virtue of all Employees’ Councils decisions presented as evidence, including the decision of the Commercial Court on registration, it is obvious that no such assessment was provided for. Instead, the last balance sheet was used as a substitute of assessment and later submitted to the Court. It is unclear why the Commercial Court admitted this substitution, as it is evidently defined with provision of point 4– the decision has no reasoning. The issue of the missing assessment was considered by parties and the Court. The Claimant, with its submission of 26 December 2013 explained that the employees’ council did not address the agency because such an agency “never existed in Serbia”. But in the last hearing the Respondent furnished a copy of a certificate that bears Registry No …. This document was issued in the name of “Republic Agency for Determination of Social Capital Value”. It was not specified when that Agency was established, before or after the transformation of this SOE.
[20] The Claimant’s representative did not challenge the authenticity of the document but facing [correct: confronted] with this evidence he changed his statement. Now his objection is that the Agency could have existed in Serbia as Serbian Body, but Kosovo did not have its agency.

[21] The Court finds that the certificate at hand (enclosed to the evidence) proves the existence of the Agency in 1991 and persons that were in charge of the transformation of E simply did not file an application for the capital assessment.

[22] Even if the Agency did not exist or was not available when the Employees’ Council adopted the decision on transformation such a fact does not add any legal value to the council’s decision to substitute official assessment with any other kind of report. Thus, an assessment approved by the Agency constituted a kind of administrative act. As a general principle no person – natural or legal - is allowed to substitute any administrative act with their own will. This was exactly the case when the Employees’ Council collected the latest balance sheet instead of official assessment. The balance sheet, as financial report and the valuation provided in the balance sheet have completely different purposes and cannot be considered a proper assessment of the socially owned capital.
[23] Due to this substantial breach against the latter and against the principle of the law, both, the Employees’ Council decision on transformation and the subsequent Court Decision on the registration of transformation shall be considered of no legal effects [correct: as not having any legal effect]. This legal failure [correct: error] determines the validity of entire process of the transformation of SOE E into a JSC. Transformation is a multi-stage process where the validity of each step is determined also by the validity of previous steps. A substantial failure in one stage renders the whole process void even if no other failures have occurred.
[24] The Claimant failed to provide relevant evidence on the existing payment of shares. Claimant’s representative states that the company’s archive was destroyed during the last war in Kosovo. However the fact of destruction should be proven by the Claimant who furnished no evidence in support of it. Furthermore – any payments if properly executed and registered should have been reported to the official authorities and this registration could still be obtained. The only data on payments can be derived from the Commercial Court in Gj./Đ. decision that reads … Dinars had been paid before registration. Nevertheless – on the reasons expressed above - these payments did not have a transformative effect.

[25] The Claimant was also not able to clearly establish the way alleged amount of 58 percent of the capital transformation was fixed. The only document that read for 58 percent transformation is a submission of the former respondent KTA dating of 2 July 2012. This statement could indeed be treated as part consent to the claim. However, the consent is neither evidence nor is it binding for the Court or the remaining Respondent – PAK. In this case both KTA and PAK took part on the Respondent’s side from the outset and operated independently until the claim was withdrawn against KTA.

The Appeal and Procedural Aspects of the Appellate Panel 
[26] On 2 April 2014, the Claimant (Appellant) filed an appeal against this Judgement, which it calls as incorrect and ungrounded, and requested the Appellate Panel to render a judgement confirming that E has been transformed legally and it has the status of a JSC, respectively to confirm that 58 percent of shares are in private ownership and that the 185 shareholders, who paid their shares, are the owners of those shares.
[27] The Appellant elaborated the alleged transformation in the appeal consisting of eight pages. Although all evidence was provided in the previous proceedings of the first instance, the Appellant reiterated everything mentioned in the claim in relation to the status of the enterprise. 
[28] On 29 April 2014, the PAK filed a response to the Claimant’s Appeal objecting it entirely as ungrounded. The PAK reiterated the same objection to the Appellant’s allegations about E as a JSC, challenging it entirely for the same reasons as stated in the response to the claim.
[29] The PAK also stated that “by the decision of the Agency’s Board of Directors it was decided to establish a special specialized group for analysing the alleged transformation of this enterprise”.

[30] With regard to this statement of the PAK, on 28 May 2014, the Appellate Panel requested the PAK to specify when this decision was taken, who are the experts who will examine the possible transformation of this enterprise and which is the stage of research reached by this group, and whether there is any official initial assessment related to it. On 6 June 2014, the PAK submitted a response via mail and a document titled “comprehensive report” dated 15 October 2010, wherein the procedure related to transformation of property in the above-mentioned enterprises in 1990ies until to date was described. The names of four members of the group and two advisors are indicated in this working group. There are no signatures of these members.
Legal Reasoning: [31] The appeal is ungrounded. 
[32] The Appellate Panel decided to dispense with the oral proceedings, pursuant to Art 64.1, Annex.
Appeals allegations and findings of the Appellate Panel 
[33] The Appellate Panel, after examining the allegations in the Appeal, the appealed Judgment and the entire material evidence in the case file, found that the Appeal is ungrounded, and, consequently the appealed Judgment of the Specialized Panel is upheld. 
[34] With regard to the evidence provided by the Appellant concerning the decision of the Employees’ Council on transforming the enterprise into a JSC or LLC, the Court’s Decision on Registration issued by the Commercial Court in Gj./Đ., nothing is disputable because the evidence is examined and not contested in the first instance either. 
[35] The Appellant, both in the claim and in the appeal, emphasizes on Art 1b, point 2 of the Law on Social Capital (without mentioning which number), which according to the Appellant, employees are automatically entitled to a discount of 30 percent of the shares’ price, plus 1 percent for each year of their work experience. 
[36] Although the Appellant did not clearly specify the law it was referring to, the Appellate Panel in conformity with its legal authority has examined the allegations in the Appeal. Pursuant to findings of the Appellate Panel, other crucial stages for the transformation process of the property are not met, such as: assessment of social capital of the enterprise, decision on issuance and distribution of internal shares, Attestation on payment of shares by the shareholders. No other actions undertaken by the management and the employees of the will be regarded as valid evidence. 
Assessment of the Social Capital 
[37] As it is concluded by the Specialized Panel in the appealed Judgment, the Employees’ Council of the SOE had an exclusive authority to decide on the initiation of the privatization process through transformation. However, as a party in privatization, the Employees’ Council had no authority to decide on the value of the capital, which they wanted to buy [correct: generate] through the distribution of shares. Thereupon, the federal lawmaker of the former SFRY adopted point 4 of the Law on Transformation and Disposition of Social Capital (SFRY Official Gazette 46/1990). According to this provision, the managing body (namely the Employees’ Council), when deciding on transformation, it shall proceed from an estimated value of the socially owned capital. This value will be determined by an organization authorized by law. This organization, agency, was mentioned in Art 2, point a, of the same law. The agency had an authority to appoint a body to execute the current assessment of the capital and then to approve it. The core matter in this case is whether a proper legal assessment of the social capital was performed, which was to be transformed into a JSC. 
[38] In virtue of all the decisions of the Employees’ Council filed as evidence and from the Commercial Court’s decision on registration, it is obvious that no such assessment was presented. Instead of that, the balance sheet was used in lieu of the assessment of social capital to be submitted later to the Court. The balance sheet provides only the financial position of the enterprise but not the assessment and registration of all assets of the enterprise.
[39] Initially, the Claimants stated that the Employees’ Council did not address the Agency because such Agency never existed in Serbia. In the hearing, the Respondent presented a copy of the certificate containing Registration No 432/1991, which was issued by the Republic Agency on Determination of Social Capital Value.
[40] This proves that according to Art 4 of the Law on Social Capital, applicable at that time, the assessment of social capital for a SOE could have only been performed by an agency specialized in that field, and not by a body of the SOE. Furthermore, such assessment was never performed by anybody in this enterprise, apart from the financial balance, which is absolutely irrelevant to the social capital of the enterprise having in mind the fact that the SOE capital comprises of numerous assets, funds [or] other means necessary for production.

[41] No other evidence about this process was provided in the Appeal, thus there is no reason for the Appellate Panel to disagree with such an assessment and with these findings of the Specialized Panel.

Issu[ance] and Purchase of Shares 
[42] The decisions issued by the Employees’ Council on issuance of internal shares, according to the personal income payment base, such as: the agreement allowing a free purchase of internal shares, the decision on issue of internal shares and capital sale, call for registration and purchase of internal shares, were taken on the same date 30 April 1991. It is difficult to consider this fact from the current perspective but it is necessary to raise the question why these actions were undertaken rapidly. All these procedures were set forth by the laws existing at that time, which are mentioned hereupon and will be elaborated herein with the reasoning
[43] Another disputed matter that was not verified by the Claimant is the fact how it was possible that all of these actions of the Employees’ Council, with regard to the purchase of shares were carried out despite the interim measures applied by the Assembly of Serbia to this enterprise one day after such transformation was registered in the Commercial Court in Gj./Đ. on 21 June 1991, wherein the then management was replaced by the management imposed by the Serbian State authorities. The Appellant emphasized in the Appeal that “the issuance of interim measures by Serbia, the issue of shares and operation of these enterprises was stopped. Consequently, the purchase of shares was not completed entirely”. Despite this very important fact that was accepted by the Appellant itself, it alleges that transformation took place.
[44] Moreover, in the reasoning provided in the appeal concerning the payment of shares, the Claimant emphasized that the payment was made based on a deduction from incomes, by increasing the incomes enormously. This is quite challenging and suspicious, because at the time when there is a new management, how is it possible to increase the incomes and organize the purchase of shares by an inexistent management, respectively, who was competent to increase salaries and sell the shares.  
[45] With regard to the alleged payment of shares in the amount over 58 percent, this was not proven by evidence, but by some notes written manually and by computer, without any ensuring and official element that could convince the Court that such payment really took place. These computer records were titled “the Book of Shares for 1990 and 1991”. This document indicates that it is in contradiction to the decisions on transformation of socially owned property into joint stock companies issued on 30 April 1991 and the Decision of the Commercial Court in Gj./Đ. dated 20 June 1991, because it could not have shares in 1990 (retroactively), while this enterprise did not even initiate the transformation into a JSC. On the other hand, this procedure of payment was concluded for a little more than a year, even though it was foreseen to last at least 10 years. These aspects also determine a situation that this process could not be ordinary and based on the law. 
[46] In Art 4 of the decision on issuance of internal shares, it is stated, inter alia, that “the SOE, now a JSC in a mixed ownership, issues 736 internal shares of … Dinars, which are called on behalf of ..., with the right of purchase of the shares at the same time by:
1. Employees employed in the enterprise 
2. Employees who worked for the enterprise for more than two years, respectively the retired employees of the enterprise, who worked for more than two years before they retired 
3. Other natural persons 
4. Retirement and Disability Insurance Organization.”

[47] In the minutes of the hearing, it is stated the judge’s question on number of employees with this enterprise, to which the Claimant replied “as many as the shareholders are”, that is to say 185 employees. If it is like that, the retired persons, other natural persons and the Retirement Organization have been excluded, as set forth with the above-mentioned decision. This shall mean that it is about an action in contradiction to decision [correct: decide] itself on [the] issu[ance] of internal shares.

[48] Given that in Art 4 of this decision it was stated that this JSC issues 736 shares, in Art 7 of this decision it is stated that “the overall number of the issued shares is 898”, which is in contradiction to the previous number determined in Art 4.
[49] In Art 7 [of this decision], there were also determined the elements of shares, among which there are: registration of the buyer of the share, the note that the share is named or about the bearer, the time of payment of the dividend.
[50] In the case file there is no data about the issued shares, or the names of the buyers of shares or the model of payment of the dividend. In the case file, there is only one internal share and a voucher for payment of the dividend signed by the “Main Director” and it is sealed, but with no name of a person who eventually executed the payment. According to Art 8 of the decision on issue and delivery of internal shares, according to the basis of payment of incomes, it was stated that “the payment of dividend is executed to the cashbox of the enterprise, wherein the employee is obliged to present the voucher on payment of the dividend”. No evidence is available for this either, making the process unfinished and incomplete. 
[51] In Art 11 [of this decision ] it is stated that the procedure of sale and payment of shares shall be concluded completely within 10 years.
[52] Art 16 [of this decision] states that payment can be executed through a reduction from a part of employees’ revenues, directly to the cashbox of the enterprise, or to the account of the enterprise that is registered in the Social Accounting Department in Gj./Đ.
[53] Moreover, in point 9 of the call for registration and purchase of internal shares, it is stated that payment of internal shares bought and registered will be executed in Dinars, in monthly instalments for the next 10 years, effective from the conclusion of the contracts on purchase of internal shares.
[54] There is no evidence that this payment was executed according to the decisions following the transformation and according to the laws applicable at that time. Moreover there is no evidence that registration of these purchased shares took place. However, the Claimant alleges that this process was concluded, furthermore that it was paid [correct: that it generated] more than it was supposed to, which was done within one year. However, in addition to allegations, the Claimant is required to prove that the transformation process was conducted in a proper legal manner, because the burden of proof, as defined by law, is on the Claimant.
Relations between the KTA and the PAK 
[55] The Claimant uses one analysis or report compiled by a team of three persons who acted on behalf of the KTA from 2002 as evidence for the completion of the transformation process of the enterprise. By this report of 17 pages, it is alleged that the process of transformation was already concluded and that over 58 percent of the shares were transferred to the private owners. This report seems to have served also for filing the claim of the Claimant. As assessed by the Specialized Panel “this statement could indeed be treated as partial consent to the claim by the KTA, however, this consent is neither evidence nor it is binding for the Court or the remaining Respondent, PAK”. The Appellate Panel, upon examination of this report found that the report is only a private, unauthorized point of view of some so-called experts of the KTA, and it was never recognised [as having] the value of an expertise that could be decided by the Court. Moreover, the report is generalised and it does not contain any specific assessment, respectively no specific recommendation to the Claimant E and even more it is not mentioned by name at all.
[56] On the other hand, there is another report of the PAK in the case file, which is compiled by a group of experts assigned by the PAK on 15 October 2010 which is completely different to the one of the KTA. Among others, it was stated that transformation proceedings of this enterprise had many deficiencies, making the process unsuccessful. This report mentions the lack of assessment of the value of social capital in line [with] the laws of the time, there is no evidence on the payment of shares, using the bank account, as foreseen by the LE (77/88, Art 94 and 100), there is no financial document that would prove the financial transformation from the SOE to a JSC, there was no evidence found on investment in the enterprise, as a result of the sale of capital. It is clear that the PAK built its defence in this case exactly on the findings of this report.
[57] By analysing these contradictory reports of the predecessor and the successor of the SOEs’ administrator, the Court considers that none of them has a valid merit of evidence, despite the fact that the PAK’s report is clearer and more concrete, concretely based on the lack of full compliance with the legal procedures on transformation of an enterprise.  
Decision of the Commercial Court in Gj./Đ. 
[58] The Appellant alleges that the Commercial Court in Gj./Dj., by its decision, confirmed that the process of transformation was concluded, because before such decision was taken, the Court, based on the undisputable legal documents possessed by the Claimant, has assessed or should have assessed whether the transformation was concluded. 
[59] The Appellate Panel considers that the Decision of the Commercial Court in Gj./Đ. was based on law existing at that time, because it decided on the legal requirements for the initiation of the transformation process. However, there is no court assessment whether other criteria for the complete transformation have been met; respectively there is no assessment on the flow of proceedings after the court decision rendered on 20 June 1991. This cannot be a court decision determining that these proceedings were concluded successfully. Therefore, the reference made by the Appellant on this decision is not determinant for the SCSC, because this decision does not indicate the complete flow [correct: chain of actions] and the compliance with procedures occurring later on in this enterprise. The decision of the Court further indicates a transitional name of this enterprise as SOE and JSC, and contains no references affecting the flow of the process for completion of transformation, which should have been done pursuant to laws existing at that time. 
[60] Finally, the other evidence in the case file, lacking assessment of social capital, lacking evidence on purchase of shares indicate this process was failed at the very beginning of the transformation process, respectively as of the moment the interim measures were introduced to these enterprises. All other efforts to prove by some [pieces of] evidence that this process was concluded are more indicative and fictive proofs, which the Court does not consider as credible legal evidence. 
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