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	DHOMA E POSAÇME E GJYKATËS SUPREME TË KOSOVËS PËR ÇËSHTJE QË LIDHEN ME AGJENSINË KOSOVARE TË PRIVATIZIMIT
	SPECIAL CHAMBER OF THE SUPREME COURT OF KOSOVO ON PRIVATIZATION AGENCY OF KOSOVO RELATED MATTERS
	POSEBNA KOMORA VRHOVNOG SUDA KOSOVA ZA PITANJA KOJA SE ODNOSE NA KOSOVSKU AGENCIJU ZA PRIVATIZACIJU


Decision of 23 May 2013 – ASC-11-0116 
Factual and Procedural Background: [1] On 17 August 2010, the Claimant filed a claim with the Court requesting to recognize the ownership and to issue a preliminary injunction preventing the sale of the shop “K”, Shop no. …, situated in cadastral parcel no. …, in Municipality of G./G. Moreover, the Claimant stated that he worked for the SOE “K” as manager of the shop from 1983 until 1990, when the same was privatized by Serbia. After 1997, the Claimant stated he rented the said premises, and he maintains that the premises are located in the property of the Municipality of G./G. The Claimant stated that after the war he built a new premise on that property, with the consent of UNMIK and Municipality of G./G., with a cost of € 34,867 and he continued the business as his personal business under the name “D”.
[2] On 17 September 2010, the Trial Panel of the SCSC issued a decision rejecting the Claimant’s request for issuance of a preliminary injunction with the reasoning that the Claimant failed to submit convincing arguments in support of his request.
[3] The Trial Panel of the SCSC with its Decision dated 18 October 2011 dismissed the claim as inadmissible with the reasoning that the Respondent as of 15 May 2006, by a decision of the KTA Board, is under voluntary liquidation procedure. The PAK in its response to the claim requested the suspension of all proceedings related to the Respondent, in accordance with Art 9.3 of PAK Law 2011.
[4] On 21 November 2010, the Claimant (hereinafter the Appellant) filed an appeal with the SCSC against the appealed Decision, SCC-10-0207, dated 18 October 2011, with a proposal for the Appellate Panel to annul the appealed Decision and to order the Specialized Panel to proceed with the proceedings, or in the alternative to suspend the Claimant’s claim.
[5] The Appellant alleges that the Trial Panel of the SCSC erroneously dismissed the Claimant’s claim because according to the reasoning of the appealed decisions, the Trial Panel stated that the SOE “K” was under voluntary liquidation process, and therefore it had to be dismissed as inadmissible, and according to the Appellant this is an erroneous conclusion reached by the Trial Panel.   
[6] On 6 July 2012, with the response to the appeal the Respondent objected the entire Appeal as ungrounded since the Appellant failed to present any credible legal basis wherewith it would have concluded another factual situation than the one the Trial Panel of the SCSC assessed, and it proposed to reject the Appeal of the Appellant as ungrounded and to uphold the appealed Decision of the Trial Panel. 
[7] On 21 August 2012, the Appellate Panel of SCSC served on the Appellant the Respondent’s response to the Appeal in order to file a response on the response to the Appeal. The Appellant received the Order on 22 August 2012, whereas he did not provide any counter-response. 
Legal Reasoning: [8] The Appeal is admissible and grounded. 
[9] Based on Art 64.1 of Annex to LSC, the Appellate Panel decided to dispense with the oral part of the proceedings.
[10] The main question in the case at hand is whether the Court has to suspend or dismiss the ownership claims – pursuant to Sec 9.3 of UNMIK Reg 2005/18 – against an SOE due to the commencement of the liquidation procedure of the SOE. The Appellant alleges that the Trial Panel of the SCSC wrongly dismissed his ownership claim with the reasoning that the liquidation procedure of the Respondent had already started. 

[11] It is not contested that the PAK on 23 August 2010 in the submission responding to the request for preliminary injunction, notified the SCSC of the liquidation proceedings of the SOE “K” in G./G. with the decision of the KTA Board, which was commenced with effect from 15 May 2006, and enclosed evidence pursuant to Sec 9.3 of UNMIK Reg 2005/18.

[12] Sec 9.3 of UNMIK Reg 2005/18 states:
Any legal action against an Enterprise subject to liquidation pursuant to this section shall be suspended upon application by the Agency to the court of the place where the action is filed. Such application shall be accompanied by: 
(a) proof of submission of the notice described in section 39.3 of the Regulation on Business Organizations (when the object of the liquidation proceeding is a Corporation); 
(b) proof of publication of information contained in such notice in a major Albanian language publication of general circulation in Kosovo once a week for two consecutive weeks, and a major Serbian language publication pursuant to criteria to be established by the Board; 
(c) proof of appearance in the website of the Agency in Albanian, Serbian and English if a website exists at the time of liquidation; and 
(d) proof of notification to entities which the Agency believes or should reasonably have believed have a claim against the Enterprise concerned. 

[13] According to the wording of the above-mentioned sections, the voluntary liquidation of the enterprise prevents in principle any court proceedings from going forward when the liquidation procedure is initiated. The purpose of the liquidation is to ensure the equal (lawful) treatment of creditors, who shall not be able to pursue their individual interest regardless of other creditors any more, within the regular civil procedure. Instead of proceedings before the Court the creditors have to file their claims according to Sec 30 of UNMIK Reg 2005/48 in the liquidation proceedings. Pursuant to Sec 35 of UNMIK Reg 2005/48 the administrator of the SOE in liquidation confirms the final claims list and submits it to the Court and to the Agency. 

[14] According to the provisions concerning the liquidation procedure (UNMIK Reg 2001/6) the liquidation committee of the enterprise seems to be entitled to sell all assets in the name of the enterprise without prior clarification whether the enterprise is the legal owner of the specific assets or not. At the end of the liquidation proceedings the creditor would receive pursuant to Sec 44 of UNMIK Reg 2001/6 a distribution quota which will be determined according to the priority of claims. According to Sec 44.1 (e) of UNMIK Reg 2005/48 the ownership claims rank far behind most of the other claims. Pursuant to Sec 10.5 of UNMIK Reg 2008/4 the legal owner of the property which has been sold in the liquidation proceedings is not entitled to a remedy that would require the rescission of a completed transaction or the nullification of a contract validly entered into with a third party by the Agency in the liquidation procedure
[15] Applying the mere wording of the provisions quoted above, a rightful owner of any property which still is registered in the name of an SOE in liquidation and which shall be sold in the liquidation proceedings of the SOE, due to the suspending or dismissing as inadmissible of his ownership rights claim, would in fact lose the property and would be entitled only to a compensation which will not match, with high probability, the real value of his property, or in the worst case, might receive no compensation at all, due to the low priority of his claim.
[16] In this context, a respective question arises: shall the ownership claim be suspended or dismissed as inadmissible in the same way as creditor claims, or would such a suspension or dismissal of the ownership claim violate the basic ownership rights of the proprietor guaranteed also in the European Convention on Human Rights (hereinafter ECHR) and its First Protocol? Anyway, the wording of Sec 9.3 of UNMIK Reg 2005/18 is quite general and comprises, in principle, all types of claims. 
[17] The ECHR [correct: European Court of Human Rights, ECtHR], in its vast jurisprudence, (i.e. Appl. 28342/95; Brumărescu v. Romania, Appl. 33800/06 Maria Atanasiu and Others v. Romania, Appl. 27480/02 Tarnawcyk v. Poland, Appl. 1355/04 Dichev v. Bulgaria, Appl. 16651/05 Czajkowska and Others v. Poland), determined more exactly the content of ownership rights and the conditions for legal interference with those rights. The basic requirement for the legality of any deprivation of possession or ownership is that the interference be based on the law and be allowed only in the interest of the public or for a general interest. According to the jurisprudence of the ECHR [correct: ECtHR], it has to be interpreted in essence and in entirety whether an infringement of the right to property is violated and represents a de facto expropriation. If any measure in essence equaling an expropriation would meet the criteria of public or general interest, the compensation granted to the proprietor has to reflect the full market value of the property, except under very exceptional circumstances. According to the jurisprudence of the ECHR [correct: ECtHR] the criteria of lawfulness also presupposes that the applicable provisions of domestic law concerning expropriation are sufficiently accessible, precise and foreseeable in their application. In addition, the compensation has to be paid within a reasonable time and the uncertainty when the payment will be paid can also represent a violation of property rights.

[18] Conclusively, and referring to the precedents of the SCSC [correct: Trial Panel] and the Appellate Panel (SCC-06-0010, ASC-10-0021 and ASC-0002) the Appellate Panel finds that suspending or dismissing an ownership claim against a SOE in liquidation pursuant to Sec 9.3 of UNMIK Reg 2005/18 would not conform with the protection of the property rights according to Art 1, Protocol 1, of the ECHR and to the established jurisprudence of the European Court of Human Rights, as it would deprive the Claimants of their right to have their property rights adjudicated by an independent court. To suspend the adjudication of the property claim of the Claimants would constitute a violation of Art 1, Protocol 1 of the ECHR. In this aspect it does not make any difference whether the claim was filed before or after the initiating of the liquidation proceedings. For this reason, the decision of the Trial Panel to dismiss the claim as inadmissible has to be annulled and the claim has to be returned to the respective Specialized Panel for retrial. The respective Specialized Panel shall proceed with the proceedings and shall take any measures necessary to clarify the claimed property rights. 
[19] Pursuant to Art 10.10 of the LSC it is decided as in the enacting clause. 

