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Decision of 20 June 2013 - AC-II.-12-0120 
Factual and Procedural Background: [1] On 14 January 2005, the Claimant filed a claim with the SCSC requesting [it] to verify that the Claimant is the owner of the cadastral parcels no. … and …, in total surface of … ha, according to the possession list no. … CZ L./L.. The Claimant claimed that he inherited this immovable property from his predecessor, whereas in 1963, by the decision No. … of the Municipality of M./M. the ownership right was taken from the Claimant and his name as the owner of such properties was erased from the cadastral books. The Claimant also stated that he filed an appeal and with the Decision of the Legal-Property Relations Review Committee of Municipality of S./S., no. …, dated 5 August 1969, the previous decision was annulled as unlawful. Nevertheless, the property was not registered in the name of the Claimant’s predecessor. 
[2] On 25 November 2005, the SCSC issued the Decision SCC-05-0010 referring the case to the Municipal Court in M./M. for adjudication.    

[3] On 13 April 2006, the Municipal Court in M./M. issued the Judgment C.no…. approving the Claimant’s claim as grounded and verifying that the Claimant was the owner of the cadastral parcels no. … and …, in total surface of … ha, according to the possession list no. …, CZ L./L., and obliging the Respondent to recognize this fact, and at the same time obliging the Directorate for Cadastre, Geodesy and Property, Municipal Assembly of M./M., to register it in the cadastral books in the name of the Claimant. The Court stated in the reasoning of this Judgment that with the decision no. …, dated 25 December 1963, on 22 December 1967 the contested immovable property was taken from the Claimant by the first Respondent. Against this decision was filed the petition for the extraordinary legal remedy, and according to the minutes of the public hearing dated 13 June 1969, held on site by the Municipal Assembly of S./S., the first decision through which the Claimant had been declared as usurper of this immovable property was annulled. Such examination resulted positively for the Claimant because with the other decision no. …, dated 15 August 1969, the Claimant’s ownership right was recognized, however, this decision was never executed by the respective structures and the property therefore remained in the name of the Respondent. 

[4] The representative of the Municipality of M./M. as well as the representative of the SOE objected the Claimant’s claim in its entirety as ungrounded due to the fact that the claim is prescribed.

[5] According to the opinion of the court experts engaged for this case and the cadastral history records, the Court concluded that the cadastral parcels hold the cadastral number … at the place called “B. i M.”, in surface of … ha, and the other parcel no. … at the place called “Sh. i M.” in surface of …, and both are registered in the possession list no. … CZ L./L., in the name of the first Respondent. The Court also found that the second Respondent failed to prove during the proceedings as to what is the legal basis that it is holding this immovable property in its name. 

[6] On 12 June 2006, the Municipal Assembly, and, on 13 June 2006 the second Respondent filed an appeal with the Special Chamber of the Supreme Court against the Judgment of the Municipal Court in M./M. due to erroneous and incomplete verification of factual situation and due to wrongful application of substantive law. 

[7] On 1 September 2006, the Municipal Court in M./M. by the Decision C.no. … amended the Judgment dated 13 April 2006 amending point 2 of the enacting clause whereby the cadastral parcels no. … and … should be replaced by cadastral parcel no. … and the possession list no. … should be replaced by no. ….

[8] On 6 May 2007, the Special Chamber with Decision SCA-06-006 approved the Appeal as grounded and returned the case for retrial to the Municipal Court in M./ M.   

[9] On 4 December 2009, the Municipal Court in M./M. issued Judgment C.no…. approving the claim of the Claimant as grounded and verifying that the Claimant was the owner of cadastral parcel no. … in surface of … ha, according to the possession list …, CZ L./L., and obliging the Directorate for Cadastre, Geodesy and Property of Municipal Assembly of M./M. to register the property in the name of the Claimant.    

[10] There is no essential difference in the reasoning of this judgment from the first judgment that was annulled by the Special Chamber. 

[11] On 1 March 2010, the PAK filed an Appeal against this Judgment of the Municipal Court in M./M.. The PAK received the challenged Judgment on 30 December 2009. It stated that the Municipal Court in M./M. did not take into consideration the suggestions of the SCSC obliging it in the retrial. According to the PAK, the Municipal Court should have verified in the retrial whether the administrative conflict was taken into consideration until the end and how it ended. This Court did not completely verify the factual situation and the enacting clause is in conflict with the reasoning and the presented evidence. The PAK states that the Claimant never contested the administrative act transferring the ownership legally to the Respondent.   

[12] On 26 July 2011, the Claimant’s representative filed a Response stating that the PAK had filed the Appeal after the legal deadline and therefore the Appellate Panel should dismiss the Appeal as untimely. He stated that the deadline for filing the Appeal was 28 February 2010 and, since the last day of the deadline fell on Sunday, the deadline became 1 March 2010, whereas the PAK filed the Appeal on 2 March 2010. 

[13] Further, the Claimant in the response objects the statements of the PAK that the Claimant did not contest the administrative act transferring the contested property. According to Claimant’s representative, which was done also by the decision no. … dated 15 August 1969, the property was returned to the Claimant, but it was not registered in the cadastral books. 

Legal Reasoning: [14] On 31 August 2011, the Assembly of the Republic of Kosovo adopted the LSC and its Annex which entered into force on 1 January 2012.

[15] According to general judicial principles, the procedural laws and regulations, which are in force at the time of the adjudication, shall be applicable and used, providing that the new legislation does not foresee deviating provisions for a transitional period. According to Art 14.1 of the LSC, the SCSC may continue to apply the old Regulation and secondary legislation if a case pending before it has reached

an advanced procedural stage and the proper adjudication of that case requires 
the continued application of earlier procedural provisions of the Special Chamber 
Regulation or of secondary legislation issued pursuant thereto”.
[16] The Claimant filed the appeal with the SCSC on 14 January 2005, when the applicable legal framework was approved by UNMIK. Pursuant to Sec 4.1(c) of UNMIK Reg 2002/13, the SCSC shall have primary jurisdiction for 

claims, including creditor or ownership claims, brought against an Enterprise or 
Corporation currently or formerly under the administrative authority of the 
Agency, where such claims arose during or prior to the time that such Enterprise 
or Corporation is or was subject to the administrative authority of the Agency”.
[17] In this case, the Claimant filed his claim on 14 January 2005, whereas the Appeal was filed on 1 March 2010, and the proceedings have indeed reached 

an advanced procedural stage and the proper adjudication of that case requires 
the continued application of earlier procedural provisions of the Special Chamber 
Regulation or of secondary legislation issued pursuant thereto. 
For this specific reason, the Appellate Panel has to apply the previous [UNMIK] Regulation of the SCSC and the secondary legislation - including the provisions concerning the court fees - on the whole handling of the case.  

The appeal of the PAK and the assessment of the Appellate Panel 
[18] The appeal of PAK is inadmissible. 

[19] Pursuant to Sec 63.2 of the UNMIK AD No. 2008/6, the Appellate Panel decided to dispense with the oral part of the proceedings. 

[20] The Appellate Panel when examining this case, in particular the timelines of the Appeal pointed out by the Claimant, concluded that the Appeal is untimely; therefore, it is dismissed as inadmissible. 

[21] The Respondent received the appealed Judgment on 30 December 2009, whereas it filed the Appeal against this Judgment on 1 March 2010, that is, 61 days after the Respondent received the appealed Judgment. Pursuant to Sec 9.5 of UNMIK Reg. 2008/4, applicable at the time the appealed Judgment was issued and the Appeal was filed, 
Within thirty days from the receipt thereof, a party may appeal to the appellate panel for a review of such Judgement or Decision.
[22] Given that the appealed Judgment was served on the Respondent on 30 December 2009, whereas the Appeal was filed on 1 March 2010, it means that the period of 30 days ended on 30 January 2010, and the appeal was submitted to the SCSC after the legal deadline, according to the UNMIK Reg 2008/4 (see the judicial practice of SCSC on cases ASC-09-0096, ASC-10-0012, etc.).  

[23] Even if the UNMIK AD would have been applied, the Appeal would be out of date because the deadline of two months until the appeal was filed had already elapsed. 

[24] As a result of that, the untimely Appeal shall be dismissed as inadmissible, pursuant to Sec 28.2(d), 58.2 as read in conjunction with 67.1 of UNMIK AD 2008/6.

